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1

EXECUTIVE SUMMARY
1. This report presents the findings of a review of international legal precedents on the

protection of the right to customary land tenure. In addition, it presents recommendations
for both government of Uganda and other key stakeholders on why and how customary
land tenure as practiced by certain communities in Uganda, especially the Acholi in
Northern Uganda, may be protected as a collective and individual right to property.
2. The major findings and recommendations are summarised in subsections 1.1 and
1.2. Section 2 of the report explains the background to the assignment – describes the terms
of reference and clarifies the key concepts and terms used in the report. Subsection 2.3
explains the methodology and methods of data collection; an overview of land tenure in
Uganda is provided in subsection 2.4. Section 3 discusses some key international legal
precedents on customary land tenure by international human rights courts and key
international treaties and declarations on customary land tenure are described in section 4.
Section 5 concludes and gives some recommendations.
1.1

Major Findings
3. First, there are no explicit international legal precedents in the sense of decisions of

an international court, as opposed to regional courts, on the protection of the right to
customary land tenure as understood in this report.
4. Second, international regional judicial and quasi-judicial bodies have unequivocally
recognised and affirmed the customary land tenure of indigenous and aboriginal peoples
but not of people and communities not classified as indigenous or aboriginal such as most
the people of Uganda, save the Batwa who formerly lived in the Bwindi impenetrable forest
in western Uganda.
5. Third, international regional human rights courts and economic community courts of
justice have held that customary land tenure as practiced by certain communities in the
countries they live in is a tenure that is equal to other tenure systems and must be
protected by the State. The absence of registration of customary land tenure does not make
it inferior to other forms of land tenure such as leasehold or freehold.
1
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6. Fourth, in countries were customary land tenure has been explicitly protected by the
constitution, international regional human rights courts have held that that gives rise to
collective and individual property rights for the communities that practice it within the
meaning of the provision of the constitution which guarantees the right to property.
7. Fifth, international regional human rights courts have held that where customary
land tenure is not protected by the constitution, the State has a duty to ensure that it is
protected and registered.
8. Sixth, international regional human rights courts have held that States have a duty to
consult with indigenous communities that practice customary land tenure and obtain their
free, prior, and informed consent, per their customs and traditions, before it takes their land
for economic development activities.
9. Seventh, the legal precedents set by international regional human rights courts that
recognise the right to customary land tenure and the customary law that regulate it are
narrowly focused on indigenous peoples as defined in international legal instruments.
10. Eighth, international law and colonialism contributed to the erosion and distortion of
customary land tenure in Sub-Saharan Africa. Post-colonial African States entrenched the
distorted and inferior status of customary land tenure and law in legal framework they
inherited from colonial powers.
11. Ninth, some African countries have recognised customary tenure in their laws but
restricted its scope, thereby perpetuating its inferior status.
12. Courts in Uganda have not robustly engaged with customary land tenure, as for
example, their South African counterparts. Where customary land tenure issues arise before
the courts, the focus is narrowly on proving that such a custom on land rights exist in the
particular community where the disputed land is located.

2
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13. There are treaty based protections of the right to customary land tenure, such as
the ILO Indigenous and Tribal Peoples Convention of 1989 (No. 169) and the Convention on
the Protection of Biodiversity but these instruments are narrowly focused on indigenous
peoples.

1.2

Recommendations
14.

Amend Article 237 of the Constitution and Sections 1, 3, 8 and 27 of the Land
Act, 1998, as amended, to explicitly provide that:

14.1. land under customary land tenure in Ugandan communities is an
intergenerational asset;
14.2. customary land ownership is on the notion of ancestral ties between the land
and the person who was born there and remains attached thereto and must one
day return hither to be united with his or her ancestors;
14.3. customary land tenure is equal in validity and weight to other forms of land
tenure, even where it is not registered;
14.4. customary land tenure can give rise to both individual and collective property
rights protected by the Constitution of Uganda;
14.5. any land tenure may be converted from one category to another;
14.6. customary law is an original and independent source of norms within the
Ugandan legal system;
14.7. vests land management in the three-tier community mechanisms – the family,
clan, and community are best suited to handling all land matters in each
community; and
14.8. customary land to be surveyed, delimited, and demarcated.
3
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15. Train judges and lawyers in Uganda on the authentic character and nature of
customary land tenure and law.

2

BACKGROUND
16. This study derives from the terms of reference explained in subsection 2.1 and is

part of a broader project of the Joint Acholi Sub-Regional Leaders Forum (JASLF). The JASLF
rolled out a pilot project on the protection of rights to customary land tenure in Acholi Land
in 2015. The project is funded by the Democratic Governance Facility (DGF), and
implemented through Trócaire, Uganda. The project aims to, among other things,
investigate existing and possible legal mechanisms to secure customary land rights in Acholi
land.
17. The key terms and expressions upon which the study was framed are explained in
subsection 2.2 and the methodology, i.e., the underlying theoretical assumptions and
methods of data collection are explicated in subsection 2.3. A brief overview of land tenure
in Uganda is provided in subsection 2.4.

2.1

Terms of Reference
18. Arcadia Advocates was contracted by TROCAIRE Uganda to undertake “desk research

on international legal precedents for protecting rights to customary land tenure” and based
on its findings, suggest “recommendations/advocacy points/ policy options for government
and other key stakeholders.”

19. This report is a key deliverable in fulfilment of the terms of reference.

2.2

Key concepts and Terminologies
20. The key terminologies used to framework the activity of this consultancy,

international legal precedent, customary land tenure, and associated terms are clarified.
4
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2.2.1 International legal precedent
21. A legal precedent is a court created law and traces its origin to the common law legal
system. It is sometimes referred to by its Latin articulation, stare decisis which means that
‘prior decisions are to be followed, not disregarded’1 or ‘to stand with decided matters.’2 A
legal precedent generally sets a new point of law that has never been considered by
previous judicial decisions.
22. In this report, international legal precedent means decisions of international and
regional judicial bodies, such as the International Court of Justice (ICJ), the African Court of
Human and Peoples Rights (ACtHPR), the Inter-American Court of Human Rights (IACtHR),
and the Caribbean Court of Justice (CCJ) that set new rules or points of law on the character
and scope of customary land tenure and law.
23. The decisions of quasi-judicial international human rights bodies, such as
international human rights commissions, e.g., the African Commission on Human Rights
(ACHPR) that set new legal ground on the questions about customary land tenure as
practiced by various communities, including indigenous peoples, are also treated as legal
precedent.
24. International agreements or treaties that address the question of customary land
tenure are not, technically, legal precedent as understood.

2.2.2 Customary land tenure
25. Customary land tenure, as used in this report, means a system of land ownership
and use based on the customary law of a given community, whether rural or urban, in
Uganda.
24.1.

The concepts of ownership and use in such communities often do not have

the same meaning as in western, especially English land law, which is defined by the
1

See, e.g., Herman Oliphant, ‘A Return to Stare Decisis’ (1927) 14 American Bar Association Journal 71, at
p. 72.
2
See, e.g., Paul M. Perell, ‘Stare Decisis and the Techniques of Legal Reasoning and Legal Argument’
(1987) 2 (2), Legal Research Update 11, as reproduced with permission by The Canadian Legal Research and
Writing Guide, online:< http://legalresearch.org/writing-analysis/stare-decisis-techniques/>.

5
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customs and traditions of the English people. It is often forgotten that ‘leasehold’ and
‘freehold’ are land tenure systems based on English custom and law. The only difference
with African customary land tenure and law is that the former are reduced to writing on
paper while the latter not.
24.2.

In some of the communities, such as the Acholi of northern Uganda and the

Kakwa and Lugbara of West Nile, for example, ownership and use of land is not a function of
occupation in the sense of physical presence as required by English land law. Thus, a
community may own vast tracks of land on which they do not physically live or even grow
crops but still own it because they use it for other livelihood activities such as hunting,
grazing, and collecting a variety of herbs and foods and have the right to exclude other
people, not members of their community, from accessing and harvesting resources on the
land.
24.3.

Customary land tenure in both rural and urban areas of Uganda is regulated

by the customary law of each community, which provide for both communal ownership and
subdivisions based on clan, family, and the individual is in perpetuity. Ownership of land
under customary law of both rural and urban communities in Uganda is not atomised, i.e.,
individualised in the sense of the English or American system or common law system.
26. Thus, customary land tenure and the customary law of many communities in Uganda
are intertwined. Both the tenure system and the laws and norms of the communities that
regulate them are not static; they are organic and evolve.
27. This report adopts the position of the South African Constitutional Court on what
constitutes the customary law of a given community, namely that it ‘is not a fixed body of
formally classified and easily ascertainable rules’ because ‘[b]y its very nature’ customary
law ‘evolves as the people who live by its norms change their patterns of life.’ 3 Thus,
customary law ‘is a system of law that was known to the community, practised and passed
on from generation to generation. It is a system of law that has its own values and norms.’

3

Alexkor & The Republic of South Africa v Richtersveld Community (CCT19/03) [2003] ZACC 18; Others 2004 5
SA 460 (CC), at para. 52.
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28. The legitimacy of ownership of land under customary land tenure is derived, not
from registration, which is a foreign idea, but from the sovereignty of the people and their
laws.
29. In this report, customary land tenure is not a synonym for indigenous tenure as
suggested by some scholars of customary land tenure.4 Indigeneity is often not the criterion
with which the different communities of people referred to as indigenous peoples define
themselves. The Acholi, Kakwa, Lango, Baganda, Banyoro etc. of Uganda, for example, do
not see themselves first as indigenous peoples; rather they often call themselves with the
names of their communities or nationalities. Therefore, this report uses the terms ‘people’
and ‘community’ as the premise of discussing customary land tenure beyond indigenous
peoples.

2.3

METHODOLOGY
30. Data for this report were collected using qualitative methods and especially content

analysis method. This involved a review and analysis of primary sources such as
constitutions, legislation on land use and tenure, and decided cases. Secondary sources
included articles, reports, and books that explicitly or implicitly dealt with customary land
tenure.
31. A socio-legal approach was the underlying theoretical approach that informed the
analyses in this report. A socio-legal approach asserts that law is a product of social,
economic, political realities and therefore, the analysis of law must be directly linked with
the ‘analysis of the social situation in which law applies.’5 A socio-legal approach sharply
contrasts with a legal positivist approach because legal positivism’s fidelity to the law as is
and its claim that law is a social fact free from moral imperatives ignores the vast
asymmetries of power relations that define relationships between peoples; indeed, legal
positivism was central to facilitating the espousing of concepts such as terra nullius, which
4

See, e.g., Liz Alden Wily, ‘Customary Land Tenure in the Modern World: Rights to Resources in Crisis:
Reviewing the Fate of Customary Tenure in Africa – Brief # 1 of 5’ (2012), online:
https://dlc.dlib.indiana.edu/dlc/bitstream/handle/10535/7713/customary%20land%20tenure%20in%20
the%20modern%20world.pdf?sequence=1>.
5
See, e.g., David N. Schiff, ‘Socio-Legal Theory: Social Structure and Law’ (1976), 39 The Modern Law
Review 287 – 310.
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allowed European imperial powers to proclaim conquered African lands as empty
unoccupied lands free to the taking despite finding communities of people on these lands.
32. As with any qualitative study, some caveats are in order. The quality of data in a
qualitative methods of data collection depend largely on the individual research skills and
may be prone to personal world views. This limitation notwithstanding, however, a
qualitative method of data collection allowed us obtain data that sufficiently revealed the
character and status of customary land tenure both in the international and domestic
spheres.

2.4

Land tenure systems in Uganda: an overview
33. A brief overview of land tenure in Uganda is necessary to provide a context for this

report on international legal precedents on the protection of the right to customary land
tenure. Land tenure in Uganda is, as is the case in other African countries, a legacy of British
imperial conquest, rule, suppression, and subversion of formerly autonomous and
independent communities.
34. The British imperial powers negotiated with the monarchical rulers of Buganda,
Toro, and Ankole agreements that renown customary land tenure scholar, late Professor
Okoth-Ogendo, argues in effect ‘carved out Uganda into a private estate to be shared
amongst them and the British government.’6 This carving out was achieved through the
1900 Buganda and Toro Agreements, the 1901 Ankole Agreement, which introduced new
land tenure systems that ‘gave local rulers and their functionaries estates’ – mailo in
Buganda and native freehold in Toro and Ankole, subject to ‘certain obligations in respect of
customary ‘tenants.’’7
34.1.

The new land tenure systems introduced by the British colonial powers were

entrenched in law. Thus, in 1908 the Possession of Land Law was enacted and subsequently,
in Buganda, the Busuulu and Envujo Law was passed in 1928 to clearly define the
6

Hastings W. Opinya Okoth-Ogendo, ‘Land Policy Development in East Africa: A Survey of Recent
Trends’ (1999), online < http://mokoro.co.uk/wpcontent/uploads/land_policy_dev_east_africa_overview.pdf>.
7
Ibid., at p.2
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relationship between the new land owners and their tenants and the rent payable to the
mailo landlords.8 The lands in non-monarchical areas, such as in northern Uganda, were
declared by the British colonial powers crownland.
34.2.

The effect of the new land ownership system the British introduced was a

mixture of tenures, namely, ‘feudal tenures interlaced with public and customary holdings.’9
Crucially, within this mix, customary land tenure was treated as an inferior system subject to
passing repugnance tests. Post-Independence regimes in Uganda simply entrenched these
tenure regimes. Attempts to reform land tenure in Uganda, especially through the Land Act,
1969 and the 1975 Land Reform Decree were futile. The Decree abolished the feudal and
customary tenure systems and vested all land in Uganda to the State, which then gave it out
to as leaseholds.10
34.3.

The 1995 Constitution of Uganda, considered a landmark achievement in the

constitutional history of Uganda, and the 1998 Land Act, as amended, simply entrenched
this mixed bag of tenures introduced by the colonial State. And while Article 237 (1)
stipulates that ‘[l]and in Uganda belongs to the citizens of Uganda and shall vest in them in
accordance with the land tenure systems provided for in this Constitution,’ the said types of
tenure, mailo, freehold, leasehold, and customary tenure are nothing new but the old
system in new wineskins.
35. The only difference with the past is that, in theory, the Constitution and the Land Act
1998, as amended, recognise and protects customary land tenure. But as shall be
demonstrated in Section 5.2, the Constitution and the Land Act still treat customary land
tenure as inferior to leasehold, freehold, and mailo holdings. Moreover, our courts have
continued to treat customary land tenure as an inferior type of ownership in comparison to
leasehold or freehold. The courts in Uganda, unlike the South African courts11 for example,

8

Ibid.
Ibid., at p.3.
10
See, e.g.,
11
See, e.g., Tongoane & Others v Ministry for Agriculture and Land Affairs & Others 2010 6 SA 2014; Shilubana
& Others v Nwamitwa 2009 2 SA 66 (CC); and Alexkor and the Republic of South Africa v Richtersveld
Community and Others 2004 5 SA 460 (CC).
9
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have woefully failed to develop and elaborate what constitutes customary land tenure and
customary law and instead adapt old colonial based tests of proving customary law.12

3

INTERNATIONAL LEGAL PRECEDENTS ON CUSTOMARY LAND TENURE
36. Questions about the ownership and control of lands and resources hitherto

exclusively owned and used by various communities indigenous to Africa, the Americas, and
the Caribbean under their customary land tenure and law have been litigated in
international regional human rights courts.
37. Some of the key issues concern the nature and content of customary land tenure
and the legal consequences of annexation of community lands by the colonial powers and
subsequent post-colonial governments. Another key issue is whether customary land tenure
rights are protected by the constitutional guarantees for the right to private property in
domestic constitutions.
38. International regional human rights courts, and some domestic courts, have
recognised and affirmed customary land tenure as a distinct system of land ownership and
use that is rooted in the history and culture of the affected people or community. The courts
have also explicitly recognised and affirmed the duty of the State to protect customary land
tenure by among other things ensuring that there is a clear legal process of registering
customary land tenure rights.

3.1

Recognition of Customary Land Tenure
39. We start with the most recent case, African Commission for Human and Peoples

Rights v Republic of Kenya decided by the ACtHPR on 26 May 2017.13 The focus here is on
the decision of the Court on the merits.

12

See, e.g., Kampala District Land Board Vs Venansio Babweyaka and Ors SCCA No. of 2 of 2007, where the
Supreme Court, the highest Court in Uganda, limits the determination of the character and content of
customary land tenure and customary law to expert opinion; Marko Matovu & 2 Others vs Mohammed Sseviiri
& Another Civil Appeal No 7/788 (CA), where the Court of Appeal simply glossed over what constitutes
customary tenure.
13
African Commission on Human and Peoples’ Rights v. Republic of Kenya, Application No. 006/2012.

10

International precedents on the protection of the right to customary land tenure – Arcadia Advocates Revised Report to
Trócaire – Uganda, 22 July 2017

45.1.In this case, the Ogiek people of the Mau Forest in Kenya and other settlers in the
Mau Forest were given eviction notice in October 2009 by the Kenya Forest Service to leave
within 30 days. Two NGOs filed a communication with the ACHPR about the impending
eviction of the Ogiek community from Mau Forest.
45.2.The ACHPR issued an order for interim measures requesting Kenya to suspend the
implementation of the eviction notice because of its ‘far-reaching implications on the
political, social and economic survival of the Ogiek Community and its potential irreparable
harm’.14
45.3.Kenya failed to respond to the order for interim measures issued by the ACHPR and
on 12 July 2012, three years after it issued the order, the ACHPR filed this application to the
ACtHPR on behalf of the Ogiek people of the Mau Forest.
45.4.In its application, the ACHPR claims, among other things, that the Ogiek are an
indigenous minority ethnic group in Kenya many of whom inhabit the Mau Forest and their
eviction from the forest by the Kenya Forestry Services failed to consider the importance of
the Mau Forest for their survival.15 And crucially, the ACHPR claims that ‘the Ogieks have
been subjected to several eviction measures since the colonial period, which continued
after independence’16 and the eviction notice of October 2009 ‘is a perpetuation of the
historical injustices suffered by the Ogieks.’17
45.5.The ACHPR claims that Kenya’s action to evict the Ogiek from the Mau Forest,
which is their ancestral home, violates articles 1, 2, 4, 8, 14, 17(2) and (3), 21, and 22 of the
African Charter on Human and Peoples Rights, herein after the Charter.
45.6.The ACHPR prayed, amongst other things, that the ACtHPR orders Kenya to ‘halt
the evictions’ of the Ogiek ‘from the East of Mau Forest and refrain from harassing,
intimidating or interfering with the community’s traditional livelihoods’ and that Kenya
should ‘[r]ecognise the Ogieks’ historic land, and issue’ them ‘with legal title that is
14

Ibid., at paragraph 4.
Ibid., at paras. 6 and 8.
16 Ibid., at para. 8.
17 Ibid.
15
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International precedents on the protection of the right to customary land tenure – Arcadia Advocates Revised Report to
Trócaire – Uganda, 22 July 2017

preceded by consultative demarcation of the land by the Government and the Ogiek
Community.’ In addition, the ACHPR requested the Court to order Kenya to ‘revise its laws
to accommodate communal ownership of property.’18
45.7.Kenya, the respondent, in response, justified the evictions on the need to preserve
the natural ecosystem of the Mau Forest and rejected the ACHPR’s claim that the Ogiek are
an indigenous group.
45.8.There were no legal issues framed by the parties with the help of the Court but it
appears from the Court’s assessments and rulings that some of the main issues concerned
whether the Ogiek people constitute an indigenous community with the Mau Forest as their
ancestral home and therefore they can claim property rights to the land and forest
resources based on their customary law; and whether failure by the respondent to
recognise the Ogiek as an indigenous community denies them the right to communal
ownership of their lands.
40.

The ACtHPR held that the Ogieks constitute an 'indigenous population that is part

of the Kenyan people having a particular status and deserving special protection deriving
from their vulnerability’19 because they certify the criteria for indigeneity.
46.1.

In the first place, the Ogieks ‘have priority in time with respect to the

occupation of the Mau Forest’20; indeed, the evidence before Court affirm that ‘the Mau
Forest is the Ogieks’ ancestral home’21 and the ‘Ogieks as a hunter-gatherer community,
have for centuries depended on the Mau Forest for their residence and as a source of their
livelihood.’22
46.2.

In the second place, the Ogieks ‘exhibit a voluntary perpetuation of

their cultural distinctiveness, which includes aspects of language, social organisation,
religious, cultural and spiritual values, modes of production, laws..’23

Ibid., at para. 41.
Ibid., at para. 112.
20 Ibid., at para. 109.
21 Ibid.
22 Ibid.
23 Ibid., at para. 110
18
19
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46.3.

In the third place, ‘the Ogieks have suffered from continued

subjugation and marginalisation.’ Their suffering emanates from ‘evictions from their
ancestral lands and forced assimilation and the very lack of recognition of their status as a
tribe or indigenous population attest to their persistent marginalisation that the Ogieks
have experienced for decades.’24
46.4.

The Court further held that based on Article 14 of the Charter and the

provisions of the United Nations General Assembly Declaration on the Rights of Indigenous
Peoples, the Ogieks ‘have the right to occupy their ancestral land, as well as use and enjoy
the said lands.’25 Moreover, ‘by expelling the Ogieks from their ancestral lands against their
will, without prior consultation and without respecting the conditions of expulsion in the
interest of public need, the Respondent violated their rights to land…as guaranteed by
Article 14 of the Charter read in light of the United Nations Declaration on the Rights of
Indigenous Peoples of 2007.’ 26 The Court further ruled that Article 14 of the Charter
protects both individual and collective rights to property.27
41. The ACtHPR’s decision, however, falls short in one fundamental respect: it dismally
fails to unequivocally pronounce itself on the nature or character, content, and status of
customary land tenure and the customary law that regulates it in the light of the Charter. It
relies too much on provisions of international instruments and declarations on indigenous
communities to give content and meaning to the Charter.28
42. In this context, the ACtHPR failed to develop and clarify the character, content, and
scope of African customary land tenure and law as an autonomous body of norms and rules
that regulate the ownership, use, and transfer for land in the light of the provisions of the
Charter, especially Article 14. The Court simply glossed over this fundamental issues when
interpreting Article 14 in the light of Article 26 (2) of the UN Declaration on the Rights of

Ibid., at para. 111.
Ibid., at para. 128.
26 Ibid., at para. 131.
27 Ibid., at para. 123.
28
Similar criticism has been made with respect to the African Commission on Human and Peoples’ Right;
see e.g., Wilmien Wicomb & Henk Smith, ‘Customary Communities as ‘Peoples’ and their Customary
Tenure as ‘Culture’: What we can do with the Endorois Decision’ (2011), 11 African Human Rights Law
Journal 422 – 446, at pp 432 – 435; 437 – 439.
24
25
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Indigenous Peoples noting that the right to property in the traditional sense, should not be
excluded from the interpretation.29
43. For these reasons, the precedent set by the ACtHPR may be of limited value to the
question of customary land tenure in Africa.
44.

In the Mayagna (Sumo) Awas Tingni Community v Nicaragua 30 , the applicant

community sought, through the Inter-American Commission for Human Rights (IACHR),
recognition and protection of their right to customary land.
50.1.One of the main contentions of the IACHR is that ‘the Mayagna Awas Tingni
Community has communal property rights to land and natural resources based on
traditional patterns of us and occupation of ancestral territory. Their rights “exist even
without State actions which specify them”.
50.2.The IACHR further submitted that traditional land tenure is linked to historical
continuity…’31 and the ‘overall territory of the community is possessed collectively, and the
individuals and families enjoy subsidiary rights of use and occupation.’32 Thus, Nicaragua is
in breach of Article 21 of the American Convention which guarantees the protection of
property rights.
50.3.Nicaragua, in response, argued that the Mayagna Awas Tingni Community cannot
claim customary land tenure rights because, among others, ‘they possess lands which are
not ancestral and on part of which title has already been obtained by other indigenous
communities, or other claim that they have ancestral possession rights predating the alleged
rights of the Awas Tingni…’33
51.

The Court held, among others, that ‘article 21 of the Convention protects the rights

to property in a sense which includes, among others, the right of members of indigenous
Ibid., at para. 127.
The Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Judgment of 31 August 2001, InterAm. Ct H.R. (Ser. C), No. 79/2001.
31
Ibid., at para. 140 (a).
32
Ibid.
33
Ibid., at para. 141 (a).
29
30
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communities within the framework of communal property which is also recognized by the
constitution of Nicaragua.’34 The Court observed that ‘[a]mong indigenous peoples there is a
communitarian tradition regarding communal form of collective property of the land, in the
sense that ownership of land is not centred on an individual but rather on the group and its
community…’35
51.1.The Court further noted that
[i]ndigenous groups, by the fact of their very existence have the right to live
freely in their own property; the close ties of indigenous peoples with the land
must be recognized and understood as the fundamental basis of their cultures,
their spiritual life, their integrity, and their economic survival. For indigenous
communities, relations to the land are not merely a matter of possession and
production but a material and spiritual element which they must fully enjoy,
even to preserve their cultural legacy and transmit it to future generations.36

51.2.And crucially, the Court addressed the question of ownership of land by indigenous
communities in the absence of title:
‘[i]ndigenous peoples’ customary law must be especially taken into
account for purposes of this analysis. As a result of customary practices,
possession of the land should suffice for indigenous communities lacking
real title to the property of the land to obtain official recognition of that
property, and for consequent registration.’37
51.3.The Court held that members of the Awas Tingni Community have communal
property rights to the lands they currently inhabit under Article 5 of the Constitution of
Nicaragua and that ‘in light of Article 21 of the Convention’, Nicaragua ‘violated the rights of
members of the Mayagna Awas Tingni Community to the use and enjoyment of their
property, and that it has granted concessions to third parties to utilize the property and
resources located an area which could correspond, fully or in part, to the lands which must
be delimited, demarcated and titled.’38

34

Ibid., at para. 148.
Ibid., at para. 149.
36
Ibid.
37
Ibid., at para. 151.
38
Ibid., at para. 153.
35
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52. In the Case of the Yakye Axa Community v Paraguay 39 , the IACHR filed an
application against Paraguay on behalf of the Yakye Axa Community in the IACtHR, claiming,
among others, that Paraguay violated the Community’s right to property protected by
Article 21 of the American Convention on Human Rights.
52.1.The IACHR alleged that Paraguay failed to protect the ancestral property rights of
the Yakye Axa Community and this has made it impossible for the them to own and possess
their territory.40
52.2.Paraguay in response submitted that it recognised Yakye Axa Community’s right to
their ancestral lands but argues that the community has no ownership or possession of the
land they claim.41
53. The IACtHR held that Paraguay violated the Yakye Axa Community right to their
ancestral lands and territory, which are protected under Article 21 of the American
Convention on Human Rights, because it failed to take ‘the necessary domestic legal steps
to ensure effective use and enjoyment by members of the Yakye Axa Community of their
traditional lands, and this has threatened the free development and transmission of their
traditional practices and culture’42 to future generations.
53.1.The IACtHR ‘underlined the close relationship of indigenous peoples with the land
must be acknowledged and understood as the fundamental basis for their culture, spiritual
life, wholeness, economic survival, and preservation and transmission to future
generations.’ 43
53.2.The Court concluded that ‘the close ties of indigenous peoples with their traditional
territories and the natural resources therein associated with their culture, as well as the

(2006) Ser. C. No. 142.
Ibid., at para. 2.
41 Ibid., at para. 122.
42 Ibid., at para. 155 and 156.
43 Ibid., at para. 131.
39
40
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components derived from them, must be safeguarded by Article 21 of the American
Convention.’44
54. In the Maya Leaders & Others v The Attorney General of Belize45, decided by the
Caribbean Court of Justice (CCJ) on 30 October 2015, the Appellants in this case appealed
against a judgment of the Court of Appeal of Belize to the Caribbean Court of Justice (CCJ).46
54.1.The Appellants ‘claim that Belize…by its actions or omissions violated their
customary land tenure rights protected by Section 3 (a), 3(d), 16 and 17 of the
Constitution.’47 The actions and omissions that constituted the alleged violations of Maya
customary land tenure rights by the Government of Belize included, for example, two
decades of issuing ‘leases, licenses, permits, and concessions permitting oil drilling, logging,
surveying, and cattle grazing by third parties over land situate in Maya villages…’48
54.2.In addition, the Appellants claim that the Government of Belize failed ‘to provide a
mechanism to recognize and protect Maya customary land tenure despite the Ten-Point
Agreement of 2008, the 2004 recommendations of the IACHR, and the 2007 decision in the
Maya Land Rights Case’49 in which the High Court of Belize held that ‘there does exist in the
Toledo District, Maya customary land tenure.’50
55. The CCJ, having reviewed the history of litigation of this case, the formal
agreements between the Government and the leadership of the Maya community, the
decision of the courts in Belize, and the findings and recommendations of the IACHR,
concluded that
Ibid., at para. 137.
The Maya Leaders Alliance, the Toledo Alcaldes Association & 23 Others v the Attorney General of Belize, CCJ
Appeal No BZCV 2014/002
46
The Caribbean Court of Justice (CCJ) is a regional international court of the Caribbean Community and
Common Market (CARICOM) akin to the East African Court of Justice (EACJ) of the East African
Community (EAC). CARICOM is a 15 member organisation comprising: Antigua and Barbuda,
Bahamas, Barbados, Belize, Dominica, Grenada, Guyana, Haiti, Jamaica, Montserrat, St. Lucia, St. Kitts
and Nevis, St Vincent and the Grenadines, Suriname, and Trinidad and Tobago. Source:<
http://caricom.org/about-caricom/who-we-are/our-governance/members-and-associate-members/>.
47
Ibid., at para. 2.<
48
Ibid, at para. 14.
49
Ibid., at para. 18. The Maya Land Rights case comprise two constitutional petitions, Aurelio Cal v
Attorney General of Belize, No 171 of 3 April 2007 and Manuel Coy v Attorney General of Belize, No.172 of 3
April 2007.
50
Ibid., at para. 18
44
45
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the Government of Belize was under a duty to take positive steps to
recognize Maya customary land tenure and the land rights flowing therefrom
and, without detriment to other indigenous communities, to delimit,
demarcate and title or otherwise establish the legal mechanism necessary to
clarify and protect these rights in the general law of the country.51

55.1.The CCJ found that ‘Belizean land law does not extent protection to individual and
collective land rights which arise under the Maya system of customary land tenure.’52 And
while Belize was ‘alerted to this deficiency as far back as 1998’ when the Maya Community
filed a petition with the IACHR, Belize land law remains unchanged.53 The Court stated that
the inordinate delay by the Government of Belize in ‘resolving the issues of indigenous title
cannot go unchecked’ even if reconciling ‘two competing systems of land tenure’ is fraught
with ‘complexities and intricacies.’54

3.2

The Duty of States to Protect the rights to Customary Land Tenure
56. In addition to the duty of States to recognise customary land tenure, the cases

reviewed explicitly hold that the State has a duty to protect customary land tenure by
putting in place a legal mechanism and measures that will guarantee the rights of customary
land tenure holders and provide remedies in case of infringement of those rights.
56.1.

In the Maya Leaders Association & 23 Others v The Attorney General of Belize

case, the CCJ concluded that
The nature of traditional or customary rights in land, the history of litigation,
the informal as well as the formal acknowledgments by the State, and the
fact that such rights nonetheless remain invisible in the general laws of the
country, suggest the obligation to put in place special measures to give
recognition and effect to these rights so that the protection of the law may
be enjoyed.55

56.2.

The Court emphasized that the duty of Belize to protect the customary land

tenure rights of the Maya ‘flows from the recognition that Maya customary land tenure, a

51

Ibid., at para. 59.
Ibid., at para. 57.
53 Ibid.
54 Ibid.
55 Ibid.
52
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species of property rights not provided for in the current legal system of Belize, is protected
under sections 3(d) and 17 of the Constitution.’56
56.3.

In the Mayagna (Sumo) Awas Tingni Community v Nicaragua, the IACtHR

unanimously held that Nicaragua
…must adopt in its domestic law, pursuant to Article 2 of the American
Convention on Human Rights, legislative, administrative, and any other
measures necessary to create an effective mechanism for delimitation,
demarcation, and titling of the property of indigenous communities, in
accordance with their customary law, values, customs, and mores…57

56.3.

The Court emphasized that while Nicaragua undertakes to delimit,

demarcate, and title the lands of the Mayagna Awas Tingni Community,
‘it must abstain from any acts that might lead the agents of State itself,
or third parties acting with its acquiescence or its tolerance, to affect
the existence, value, use or enjoyment of the property located in the
geographic area where the members of the Mayagna (Sumo) Awas
Tingni Community live and carry out their activities…’58
56.4.

The decision of the ACtHPR in ACHPR v Kenya, as noted already, does not

directly deal with the questions of customary land tenure but the Court did emphasize
Kenya’s duty to provide effective remedies for the Ogiek community as an indigenous
Kenyan population.
56.5.

The Court noted that it is not enough that Kenya has enacted laws, including

a new constitution that outlaw discrimination. It observed that given the ‘persisting
eviction of the Ogieks, the failure of the authorities of the Respondent to stop such
evictions and to comply with the decisions of the national courts demonstrate that the new
Constitution and the institutions which the Respondent has set up to remedy past or ongoing injustices are not fully effective.’59

Ibid., at para. 60.
Ibid, at paras. 173 (3), 164, and 138.
58 Ibid., at para. 173 (4) and 155.
59 Ibid., at para. 144.
56
57

19

International precedents on the protection of the right to customary land tenure – Arcadia Advocates Revised Report to
Trócaire – Uganda, 22 July 2017

4

TREATY AND DECLARATORY BASED PROTECTION OF CUSTOMARY LAND TENURE
57. In addition to legal precedents set by regional international human rights courts on

the protection of the right to customary land tenure of indigenous communities, there are
specific treaties and declarations of the United Nations that explicitly and implicitly protect
the customary land tenure systems of the indigenous communities.

4.1

Treaty Based Protection of Customary Land Tenure
58. The International Labour Organisation’s (ILO) Indigenous and Tribal Peoples

Convention, the International Covenant on Civil and Political Rights (ICCPR), and the African
Charter on Human and Peoples’ Rights (ACHPR) are considered in the subsections and
paragraphs that follow.

4.1.1 The ILO Indigenous and Tribal Peoples Convention
59. The ILO Indigenous and Tribal Peoples Convention, 1989 (No. 169) makes explicit
provisions for the protection of the customary land tenure of indigenous peoples. Part II of
the Convention is devoted to land and Articles 13 and 14 are the most relevant.
59.1.

Indigenous peoples’ special attachment to their lands and territories as both

sources and means of practising their cultures and spiritual values is guaranteed by Article
13 and Article 14 (1) enjoins States parties to Convention to recognise indigenous and tribal
peoples right to ownership and possession of the lands that they have traditionally
occupied.
59.2.

In addition, under Article 14 (2) and 14 (3) governments have a duty to ‘take

steps to identify the lands’ which are traditionally occupied by indigenous and tribal peoples
and guarantee the right of ownership and possession of the land so identified and put in
place adequate procedures within their national legal systems to resolve land claims by
indigenous and tribal peoples.
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4.1.2 African Charter on Human and Peoples’ Rights (ACHPR)
60. The African Charter on Human and Peoples’ Rights have no explicit provision that
addresses customary land tenure, albeit the preamble refers to the unique circumstances of
the African peoples.
60.1.

Article 14 of the Charter on the right to property has been interpreted by the

African Court on Human and Peoples’ Rights (ACtHPR) to include both individual and
collective right to property.
60.2.

Unfortunately, the Court, in its recent decision of The African Commission for

Human and Peoples Right v Republic of Kenya, fails to elaborate on this aspect in the light of
the unique circumstances of the African people, especially since almost 80 per cent of land
ownership in Sub-Saharan Africa is in form of communal or customary tenure.
60.3.

The Court, sadly, pays deference to United Nations Declarations on the Rights

of Indigenous Peoples. That is not to say that the Court should not address itself to
international law and jurisprudence. Far from it. Rather the Court should give precedence
and priority to Africa’s unique circumstances to develop its jurisprudence that will liberate
its people from continued domination by foreign interests.
60.4.

The I.C.J. has not handled any case that explicitly addresses the question of

the right of communities to their customary land tenure systems. It has, however, handled
cases on questions of the right of communities to self-determination, such as the Western
Sahara Case.60 In this case, the I.C.J. was asked to address, among other questions, ‘[w]as
Western Sahara (Rio de Oro and Sakiet El Hamra) at the time of colonization by Spain a
territory belonging to no one (terra nullius)?’ The Court answered that question in the
negative:
Whatever differences of opinion there may be among jurists, the State
practice of the relevant period indicates that territory inhabited by
tribes or peoples having a social and political organization were not
regarded terrae nullius. … the information furnished to the Court
60

Western Sahara, Advisory Opinion, I.C.J. Reports 1975, p.12, at para. 1.
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shows that at the time of colonization Western Sahara was inhabited
by peoples which, if nomadic, were socially and politically organized in
tribes and under chiefs competent to represent them. It also shows
that, in colonizing Western Sahara Spain did not proceed on the basis
that it was establishing its sovereignty over terrae nullius.’61
60.5.

While not explicitly dealing with customary land tenure, the concept of terra

nullius is relevant to the discussion of customary land tenure because of how it
contributed and facilitated colonialism and provided justifications for eroding the laws,
customs, and land tenure systems of the communities who territories or land were
expropriated by European colonial powers. We shall return to in Section 5 of this report.

4.1.3 International Covenant on Civil and Political Rights (ICCPR)
61. The ICCPR62 has no explicit provision on the right to customary land tenure.
61.1.

But customary land tenure rights may read from certain articles of the

Convention, such as Articles 1 (1), 1(2), 2(1), and 27.
61.2.

Article 1 (1) guarantees to all peoples the right to self-determination. This

rights includes the freedom of all peoples to determine their political destiny and pursue
their socio-economic development. Since land is an important factor of production, it may
the argued that Article 1 (1) also contains the right of all peoples, including African peoples,
to determine their land tenure system. In this context, customary land tenure and law are
critical elements of self-determination for those communities that practice this form of land
tenure.
61.3.

Article 1(2) guarantees to all peoples the right to own and dispose of their

natural wealth and resources as part of their right to self-determination. While this article
does not explicitly state under what type of tenure this may be realised, we submit that the
ownership and use of land should be defined and regulated through each people’s customs,

61
62

Ibid., at paras 80 – 81.
United Nations, 999 United Nations Treaty Series 171.
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traditions, and laws. In this light, a right to customary land tenure may be read into this
article.63
61.4.

Article 27 guarantees the rights of minorities to ‘enjoy their own culture,

profess and practice their own religion, or to use their own language.’64 And while it does
not explicitly make reference to customary land tenure rights or state in what ways and
forms the minority groups will exercises their right to culture, a case of their right to
customary land tenure may be made as an expression and exercise of their culture.
61.5.

The Committee that supervises the ICCPR, the Human Rights Committee, has

in its General Comment on Article 27 stated that the article includes indigenous peoples
right to land.65

4.2

Declarations

62. Only the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) is
considered.

4.2.1 The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)
63. The UNDRIP was adopted by the General Assembly of the United Nations on 13
September 200766 and while not a treaty, therefore not binding on States, provides some
valuable principles on the protection of the customary land rights of indigenous people.
63.1.

Article 26 (1) of the UNDRIP guarantees for indigenous peoples their right to

their ‘lands, territories and resources which they have traditionally owned, occupied or
otherwise used or acquired.’

63

See, e.g. Jeremie Gilbert, ‘The Right to Freely Dispose of Natural Resources: Utopia or Forgotten Right’
(2013), 31 (2) Netherland Quarterly of Human Rights 314 – 341.
64
United Nations, supra, note 62, at p.179.
65
Human Rights Committee, General Comment No. 23: The Rights of Minorities ( Art. 27):-08/04/94, Online
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2f21%
2fRev.1%2fAdd.5&Lang=en>.
66 Available at: <http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf>.
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63.2.

Article 26 (1) enjoins States to ‘give legal recognition and protection’ to

indigenous peoples ‘lands, territories and resources. And crucially, such recognition ‘shall be
conducted with due respect to the customs, traditions and land tenure systems of the
indigenous peoples concerned’ (emphasis supplied).
63.3.

In addition, Article 27 enjoins States to give ‘due recognition to indigenous

peoples’ laws, traditions, customs and land tenure systems…’ (emphasis supplied).

5

CHARACTER AND STATUS OF CUSTOMARY LAND TENURE
64. What, then, is the character and status of customary land tenure both in

international and domestic law?

64.1.

From the recent decisions of the IACtHR and the CCJ customary land tenure is

recognised as a distinct form of land ownership and use that gives rise to both individual
and collective rights to property deserving of protection by the State in the same way that
other property rights are protected by law.
64.2.

But despite the landmark decisions of international human rights courts on

customary land tenure, the character and status of customary law in both international law
and domestic law remains distorted and misunderstood.

5.1 The Status of Customary Land tenure in International Law
65.

The status of customary land tenure in international law today is ambiguous.

International law facilitated the expropriation of lands owned by Africans and vested them
in European colonial powers and distorted customary land tenure and law. After World War
II, however, international law was reformed in ways that attempted to redeem and restore
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to African peoples expropriated lands by European powers and the customary land tenure
system and law under which it operated.
66.

To what extent has post-World War II international law accorded customary land

tenure a status that is equal to other forms of land tenure? A brief review of the relationship
between international law, colonialism, customary land tenure is necessary.

5.1.1 Customary land tenure, colonialism, and the doctrine of terra nullius
67. International law, especially positivist international law, i.e., law as is as opposed to
law as ought to be, does not recognise customary law and the land tenure system based on
it. Indeed, international law developed the doctrine of terra nullius in the 18th Century
which posited that any land outside Europe, which was unoccupied or unsettled in the
European sense, i.e.., without houses, cultivated pastures, developed towns, roads, and
farms, was land that belonged to no one and could be acquired as new territory by a
sovereign European State.67 In its original formulation, terra nullius was said to be only
limited to territories that were uninhabited. Indeed, in the Western Sahara case, the I.C.J.
held among others, that regardless of the differences of opinion between jurists, ‘the State
practice of the relevant period indicate that territory inhabited by tribes or peoples having a
social and political organisation were not regarded terrae nullius.’68
67.1.

International law therefore cannot be separated from the colonial encounter,

which encounter is at the core of the denigration of African value systems, including
customary land tenure and law. Indeed, Antony Anghie argues that ‘the colonial
confrontation was central to the formation of international law.’ 69 In other words, the
European conquest of non-European peoples gave birth to international law, which in turn
allowed them to legitimate their conquest of non-European peoples.

67

See, e.g., Emer de Vattel, The Law of Nations, Or, Principles of the Law of Nature, Applied to the Conduct and
Affairs of Nations and Sovereigns, with Three Early Essays on the Origin and Nature Natural Law and on Luxury
(Liberty Fund Inc. 2008), Book I, pp.100 ff.
68
Western Sahara Case, supra, note 60, at para. 80.
69
Antony Anghie, ‘Colonialism and the Birth of International Law: Sovereignty, Economy, and the
Mandate System of the Lead of Nations’ (2004), 34 New York University Journal of International Law and
Politics 513, at p.516.
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67.2.

International law ‘sanctioned conquest and exploitation’70 of non-European

peoples and expropriation of their lands and that included the suppression and subversion
of customary land tenure and law of the peoples conquered.71
67.3.

Positive international law effectively ‘eroded’ the ‘moral fibre of many

indigenous communities by ignoring the social origins of indigenous law and concerning
itself mainly with the inner workings of westernised legal code.’ 72 In other words,
international law, especially legal positivist international law, condemned ‘indigenous law to
the obscurity of a sub-legal order.’73

5.1.2 International Law and Indigenous Customary Land Tenure
67.4.

After World War I and World War II, attempts were made to displace ‘the

positivist international law of conquest’ with an international law that, while continuing the
mission of civilizing non-European peoples, prepared the conquered peoples for
independence.74
67.5.

These attempts, especially under the auspices of the United Nations never

fully redeemed customary land tenure and law of the non-European peoples from its
‘invisible’ status. And even where attempts have been made to protect customary land
tenure using international treaties, especially human rights treaties, the focus is on
indigenous or aboriginal communities land tenure. The International Labour Organisation’s
Indigenous and Tribal Peoples’ Convention, 1989 (No.169) is a classic example.

70

Ibid., at p. 563.
See, e.g., Hastings W. Opinya Okoth-Ogendo, ‘The Tragic of African Commons: A Century of
Exploitation, Suppression and Subversion’ (2003), 1 University of Nairobi Law Journal, 107 – 117.
72
Gerrit Pienaar, ‘The Methodology Used to Interpret Customary Land Tenure’ (2012), 15 (3) PER/PELJ
153 – 183, at p. 159.
73
Ibid.
74
Anghie, supra, note 69, at pp. 565 – 6.
71
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67.6.

Indeed, the regional international human rights courts have followed this

narrow focus on the protection of the customary land tenure rights of indigenous peoples.
The IACtHR’s, for example, has concluded that ‘[i]t is beyond doubt that international law
recognises and protects the rights of indigenous peoples’, presumably to their lands and
territories, and draws this conclusion from a reading of the Universal Declaration of Human
Rights (UDHR) and general human rights treaties such as the Genocide Convention, the
ICCPR, the International Covenant of the Elimination of All Forms of Racial Discrimination
(ICERD), and the Convention on the Rights of the Child (CRC).75
67.7.

International organisations such as the International Bank for Reconstruction

and Development (IBRD), often referred to as the World Bank (WB) and the Food and
Agricultural Organisation (FAO) have recently developed interest in customary land
tenure.76
67.7.1. This interest, however, focuses mainly on technical difficulties with
registration of customary land rights and how to convert them into marketable commodities
in a neo-liberal economic and market system.77
67.7.2. The nature and content of customary tenure is often glossed over and
conclusion about cultural norms denying women land rights hastily drawn betraying both a
marked lack of understanding of customs of the various African peoples and an inherent
bias and disproportionate focus on the negative aspects of the customary laws of the
various African communities.78
67.8.

Thus, the fundamental issue concerning the nature and content of customary

land tenure are ignored and sometimes conflated with the issue of the source of the validity
of customary land tenure and law.
75

See, e.g., The Maya Leaders & Others Case, supra, note 45 at para. 53.
A host of World Bank sponsored studies on customary land tenure have been published, see, e.g., Shem
Migot-Adholla et al, ‘Indigenous Land Rights Systems in Sub-Saharan Africa: A Constraint on
Productivity?’ (1991), 5 (1), World Bank Economic Review , 155 - 175;
77
See, e.g., Frank F.K. Byamugisha, Securing Africa’s Land for Shared Prosperity: A Program to Scale Up
Reforms and Investment (International Bank for Reconstruction and Development/The World Bank,
Washington D.C., 2013); Rachel S. Knight, Statutory Recognition of Customary Land Rights in Africa (Food
and Agricultural Organisation (FAO), Rome, 2010).
78
See, e.g., Frank Byamugisha, supra, note 74 at p.2.
76
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67.9.

One main conclusion: international law and precedents cannot be the means

to redeem and restore customary land tenure and law as an autonomous system of land
ownership and use of other communities not classified as ‘indigenous and tribal peoples’.
This is because international precedents and treaties on customary land tenure are narrowly
focused on indigenous peoples.

5.2 Character and Status of Customary Land Tenure in Domestic Law
68.

The character and status of customary land tenure remains distorted in many Sub-

Saharan African countries. The distortion, as already noted, is traced to colonialism and
perpetuated by post-colonial States and some western-education intellectuals and elite.
69.

The authentic nature and character of customary land tenure and law needs to be

restored. This will require dedicated new African scholars to emerge and fill the gap left by
scholars, such as the late Hastings W. Opinya Okoth-Ogendo of Kenya, who ably developed
conceptual and analytical tools to interrogate issues of land use, especially customary land
tenure on the African continent.

5.2.1 Customary Land Tenure: Recognised but Distorted and relegated
70. The colonial powers distorted the nature and status of customary land tenure in SubSaharan Africa and treated it as inferior, for example, to the English leasehold and freehold
tenure systems.79
71. Two main reasons account for this distorted conception of customary land tenure
and law in Africa. The first, as already point, is the influence of legal positivism, and
especially international legal positivism produced by the colonial encounter. The second
reason, implicitly related to legal positivism, is the fallacious assumptions underlying
western theories of property superimposed on African realities.80
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Okoth-Ogendo, supra, note 71.
On this aspect, see, e.g., Garret Harding, ‘The Tragedy of the Commons’ (1968), 162 (3859) Science 1243
– 1248.
80
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71.1.

In the first place, western theories of property assume that property rights

must only and always derive from a sovereign. Since African communities were not
considered sovereign in the sense of European sovereignty, they cannot and could not have
the authority to define and assign property rights.81
71.2.

In the second place, African communities do not have legal persona in the

sense of a sovereign European State having legal personality. Therefore, they lacked the
legal capacity to define property rights and rules for managing these rights.
71.3.

In the third place, decision-making rules applied in various African

communities demanded collective participation by all members. This was impracticable and
inefficient.
71.4.

Finally, customary law and land tenure are based on an inclusive notion of

property and cannot be used at the time to define boundaries of exclusive rights as
understood in the western atomised individual.
71.5.

Okoth-Ogendo82 and Bromley and Cernea83 have demonstrated that these

assumptions are based on a marked lack of or ‘inadequate understanding of the nature
customary land tenure and law, the regime which gives its structure and content.’84
72.

Okoth-Ogendo, renown Kenyan scholar of customary land tenure system, has

argued that the colonial powers ‘contemptuously denied the juridical content’ of
customary land tenure or ‘African Commons’ through ‘systematic administrative, judicial
and legislative subversion designed to foreclose any possibility of their renaissance.’85
Wicomb and Smith have similarly observed that
Indigenous law and customary legal systems were regarded as inferior,
were never extended to areas covered by colonial laws and, when
81

See, e.g., Okoth-Ogendo, supra, note 71, at p. 109.
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applied, it was done only to the extent that they were not repugnant
to Western justice and morality or inconsistent with any written law.86
72.1.

Unfortunately, post-colonial African States, especially Sub-Saharan countries

including Uganda, entrenched this distorted view and position of customary land tenure and
law in subsequent legislation and practice, without questioning the underlying
assumptions.87
72.2.

In the case of Uganda, for example, the now repealed Public Lands Act, 1969

and regulations thereunder, namely the Public Land (Restriction of Customary Tenure)
Order, 1969, SI No.139/1969 and the Land Reform Decree, 1975 and regulations, purported
to recognise customary land tenure in Uganda but at the same time imposed restrictions
which negated the very concept and nature of customary land tenure. The idea of creating
customary land tenure on public land is nothing new but a continuation of the colonial
practice. What are now considered public lands were land owned and used by indigenous
communities. When these lands were expropriated by the colonial powers, they became
public lands.
72.3.

The key question then, is, if colonial expropriation extinguished the rights of

communities to the land they once owned, how can one create customary land tenure on
that same land which is no longer subject to customary law? Whose customary law is being
applied to such land?
72.4.

The 1995 Constitution and the 1998 Land Act, as amended, purports to

answer these questions and restore customary land tenure and protect it as one of the
forms of land ownership in Uganda. On a critical review, however, the Constitution and the
Land Act, 1998, treat customary land tenure and law as inferior to western forms of land
tenure system because they allow the conversion of customary land tenure into freehold
tenure. Article 237 (4) (b) of the Constitution provides that ‘land under customary tenure
may be converted to freehold land ownership by registration.’ Section 9 (1) of the Land Act
86Wilmien

Wicomb and Henk Smith, ‘Customary communities and ‘peoples’ and their customary tenure
as ‘culture: What we can do with the Endorois decision’ (2011), 11 African Human Rights Law Journal, 422,
at pp. 425 – 426.
87
Okoth-Ogendo, supra, note 71, at p. 10; Lorenzo Cotula (ed.) Changes in “Customary” Land Tenure Systems
Across Africa (Stevenage, Hertfordshire, SMI (Distribution Services) Ltd, 2007), at p.10.
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1998, as amended, stipulates that ‘[a]ny person, family, community or association holding
land under customary tenure on former public land may convert the customary tenure into
freehold tenure…’88 These provisions reinforce the inferior status of customary land tenure
in Uganda.
72.5.

If both freehold and customary tenure are forms of land ownership in

perpetuity,89 why convert customary tenure into freehold? The simply answer is that the
drafters of the Constitution and the Land Act were influenced by inherited colonial views
that freehold tenure is a superior tenure to customary tenure. For a more cogent reason, it
will be necessary to review the record of the deliberations of the Constituent Assembly that
drafted the Constitution and on the Bill that was passed to become the Land Act, 1998 to
establish why the drafted deemed it necessary to include a provision that allowed
conversion of customary land tenure into freehold.
72.6.

The courts and advocates in Uganda, while recognising customary land

tenure, have not, unlike South African courts, elaborated on its character and content.
Instead, they focus proving that a custom exists that creates customary land tenure. And
once it is established that the party relying on customary law to lay claim on a piece of land
failed to bring experts in customary land tenure and law, that is end of story.
72.7.

Indeed, both the courts and advocates pay very little attention, if at all, to the

nature of customary law on which customary tenure is based and often conflate customary
law and the land tenure with the English common law tenure, which interest in land may be
acquired by long use and carrying out certain activities on the land.
72.8.

And crucially, the courts in Uganda still follow old tests for establishing

customary law developed by colonial courts and experts, namely through the work of
writers on customary law and other authoritative sources. While this approach is not
invidious per se, it ignores the inherent flaws and biases of text book authors, especially
western authors, or African experts wholly socialised into western worldviews and
contemptuous of their own African heritage, who often view customary law and tenure
88
89

The Land Act, Chapter 227.
Ibid., at sections 3(1)(h) and 3(2)(a).
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through the lens of their own legal conceptions of property ownership and relationships
that are completely alien to African conceptions of ownership and relations around land and
other resources.
72.8.1. Thus, in a string of cases decided by both the Supreme Court and the Court
of Appeal, in which issues of customary land tenure were raised, the focus is on proving the
existence of a custom by the party claiming a customary land tenure on disputed land:
Kampala District Land Board v Venansio Babwayaka & Others, Supreme Court Appeal No 2
of 2007; Kampala District Land Board & Another v National Housing & Construction
Corporation, Civil Appeal No 2 of 2004, Tifu Lukwago v Samwiri Mudde Kizza & Nabitaka,
Civil Appeal No. 13 of 1996, Paul Kisekka Ssaku v Seventh Day Adventists, Civil Appeal No 8
of 1993, Marko Matovu & 2 Others v Mohammed Sseviir and 2 Others, Civil Appeal No 7 of
1978, and Balamu Bweitegaine Kiiza & Isma Rubona v Zephania Kadooba Kiiza, Civial Appeal
No 59 of 2009.
72.8.2. In Kampala District Land Board v Venansio Babwayaka & Others, Supreme
Court Appeal No 2 of 2007, for example, the appellants appealed to the Supreme Court on
the grounds, among others, that the learned justices of the Court of Appeal erred in law and
fact when they held that the respondents are customary owners of the suit land.
72.8.3. The Court held, among others, that the respondents had not discharged the
burden of proving that they held customary land interests on the suit land because they
failed to provide evidence of expert opinion to ‘show under what kind of custom or practice
they occupied the land and whether that custom had been recognized and regulated by a
group or class of persons living in that area.’
72.8.4. The Court, citing with approval the decision of Duffus, J.A., in the case of
Kinyanjui Kimani v Muira Gikanga, held:
It is well established that where Africa customary law is neither well
known or documented, it must be established for the Court’s guidance
by the party intending to rely on it. It is also trite law that as a matter
of practice and convenience in civil cases customary law, if it is
incapable of being judicially noticed, should be proved by evidence of
expert opinion.
32

International precedents on the protection of the right to customary land tenure – Arcadia Advocates Revised Report to
Trócaire – Uganda, 22 July 2017

72.8.5. The reliance on expert opinion as the main means of establishing an African
custom that facilitates the conveyance of land is problematic because it perpetuates the
colonial notion of customary law, often seen through the prism of English common law. In
most communities in Uganda, there are people, whether elders or other, who have
knowledge of the customs and laws of the community on every aspect of life, including land
ownership and use. These are people who have the expertise on customary land tenure and
law. Indeed, the western educated expert, usually gleans his or her knowledge on African
customary law by among other things interviewing local community experts.
73.

In other African countries, such as Botswana, Tanzania, and Kenya, for example,

customary land tenure is recognised but as with the case of Uganda, it is restricted and
distorted.
73.1.

Botswana purports to recognise and protect customary land tenure through

the enactment of the Tribal Lands Act, Chapter 32:02 of 1968 but section 10 of the Act
stipulates that ‘[a]ll the rights and title to land in each tribal area…shall vest in the land
boards…’ and the land board shall hold these ‘in trust for the benefit and advantage of the
citizens of Botswana and for the purpose of promoting the economic and social
development of all the peoples of Botswana.’
73.1.1. Technically, the Tribal Lands Act expropriated indigenous peoples’ land and
vested it in a land board alien to the tribal communities and the idea of holding lands in
trust not only for the tribal communities but also all the citizens of Botswana is a colonial
creation.90
73.1.2. Thus, while customary land tenure is recognised under Botswana law, it is
treated as an inferior category of land ownership and not understood it is own right.
73.2.

In the case of Tanzania, the situation is even more complicated because of

several laws that regulate land matters. The focus here is on the Land Act, No 4 of 1999 and
the Village Land Act (Chapter 114), 1999. Section 3 (1) of the Land Act stipulates that ‘all
90
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land in Tanzania is public land vested in the president as trustee on behalf of all citizens.’
Thus, in Tanzania, people only have ‘occupancy rights’, whether customary or otherwise. 91
73.2.1. In addition to the Land Act, cap 113, Tanzania has another legislation on land,
the Village Land Act, Chapter 114, which regulates, among others, ‘customary right of
occupancy’. The Act defines ‘customary right of occupancy’ as a ‘right of occupancy created
by means of the issuing a certificate of customary right of occupancy under section 27 of
this Act.’ It further provides that a customary right of occupancy includes a ‘deemed right of
occupancy’ and a ‘deemed right of occupancy’ means ‘the title of a Tanzanian citizen of
African descent or a community of Tanzanian citizens of African descent using or occupying
land under and in accordance with customary law.’
73.2.2. Customary law is defined by section 4 of the Interpretation of Laws Act,
Chapter 1, as
any rule or body of rules whereby rights and duties are acquired or imposed,
established by usage in any African community in Tanzania and accepted as
such community in general as having the force of law, including any
declarations or modifications of customary law made or deemed to have
been made under section 12 of the Judicature and Application of Laws Act,
and reference to “native law” or to “native law and custom” shall be
similarly construed.’
73.2.3. Section 18 defines the ‘incidents’ of customary right of occupancy. The most
relevant provision for this report is subsection 1, which stipulates that ‘[a] customary right
of occupancy is in every respect of equal status and effect to a granted right of occupancy’.
73.2.4. Section 20 (2) of the Village Act provides in effect that the customs,
traditions, and practices of a given community shall inform any decisions taken in respect of
land held under customary tenure, provided that they accord with the national land policy
and any written law.

91

For a discussion of statutory recognition of customary tenure in Tanzania, see, e.g., Knight, supra, note
77, at p. 150 – 214.
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73.2.5. While the law recognises customary tenure, it not only limits its scope but
also distorts is authentic character by introducing the colonial tests that customary law must
pass to be acceptable. In other words, just as is the case with Botswana and Uganda, the
misconceptions of customary law and customary tenure are entrenched in legislation.
73.3.

Kenya’s Land Act, No.6 of 2012, recognises four types of land tenure, one of

which is customary land rights.92 Section 2 defines customary land to mean ‘private land on
which one or more members of the family have customary rights of ownership.’ The same
section defines customary land rights as ‘rights conferred by or derived from Kenyan
customary law whether formally recognised by legislation or not’.
73.3.1. Customary tenure in Kenya enjoys equal status with other forms of tenure.
Section 5 (2) provides that ‘[t]here shall be equal recognition and enforcement of land rights
arising under all tenure systems and non-discrimination in ownership of, and access to land
under all tenure systems.’
73.3.2. Unlike Uganda, where customary land tenure is the only one that can be
converted into freehold tenure, section 9 (1) of Kenya’s Land Act provides that ‘[a]ny land
may be converted from one category to another’ but this must be done in accordance with
the provision of the Act or ‘any other written law.’
73.3.3. Despite the apparent equality accorded customary land tenure in Kenya’s
Land Act, it is the only tenure subjected to passing the old colonial test of repugnancy to
western civilisation. Customary tenure in Kenya is only valid if it is ‘consistent with the
constitution.’
74.

Indeed, the recognition of customary land tenure in most of the African countries

south of the Sahara Desert is subject to it being ‘consistent with the constitution’ or written
law. In other words, customary land tenure must still pass the repugnancy test that the
colonial powers imposed on African values systems they consider inferior to their own. But

92

Section 5 (1).
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the repugnancy test has been reformulated in constitutional language. The postindependence constitutions of most of these countries have drafted been with the active
participation of western countries who ensured that these documents entrenched their
dominant world views, with their inherent biases towards other world views, especially
those that challenge their hegemony over peoples.

5.2.2 The Authentic Nature of African Customary Land Tenure and Law
75. A restoration of customary land tenure in Uganda must start with an authentic grasp
of its nature and law, i.e., we must objectively understand it as the communities understand
without superimposing foreign conceptions of property law.
76. The late Professor Okoth-Ogendo is possibly the one scholar who cogently
understood or grasped the character and content of African customary land tenure and law.
He starts from the basics, how the various African communities understood land and the
resources associated with it: land ‘is held as a transgenerational asset’ which is ‘available
exclusively to specific communities, lineages or families operating as corporate entities.’93
76.1.

Okoth-Ogendo explains that the ‘internal mechanism for the management

and access to’ land or ‘body of Commons’, as he prefers to call it, ‘was and remain complex’
but provides a structural and normative analysis which reveal its authentic scope and
meaning.
76.2.

Structurally, land in African communities
‘was managed and protected by a social hierarchy organized in the
form of an inverted pyramid with the tip representing the family, the
middle the clan and lineage, and the base the community. These are
decision-making levels designed to respond to the issues regarding
allocation, use and management of resources comprised within the
commons on the basis of a scale of need, function, and process.’

76.3. ‘At the normative level’, in African communities

93
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‘access to the resources of the Commons was open to individuals
and groups who qualify on the basis of socially defined membership
criteria reinforced, internally, by obligations which are assumed on
the basis of reciprocity and to each member of the social
hierarchy.’94
76.4.

The communities understood these mechanisms well and land was used in

function, i.e., in ‘specific ways, including cultivation, grazing, hunting transit, recreation,
fishing, and biodiversity conservation.’
77. To understand customary land tenure and law in its authentic nature and protect it
by legislation requires an approach that does not conflate it with other forms of land tenure,
especially the type of customary land tenure developed through the English common law in
countries that were once estates of British colonial power.
78. The jurisprudence of South African courts provides useful guidance in this respect.
South African courts have robustly engaged with issues around customary land tenure and
delivered landmark decisions that clarify the character and content of customary land
tenure in South Africa. We shall focus here on the Alexkor & the Republic of South Africa v
Richtersveld Community.95
78.1.

In Alexkor & the Republic of South Africa v Richtersveld Community & Others,

the South African Constitutional Court elaborated at length on the nature and content of
customary tenure and associated rights to ownership of land by certain South African
communities. In this case, the respondents, Richtersveld community, claimed a restitution
of their land under the Land Restitution Act, No. 22 of 1994. The claimed land was not the
whole of the Richtersveld, which is ‘a large area of land in north-western corner of the
Northern Cape’96 but a strip ‘along the west coast from the Gariep (Orange) River in north to
just below Port Nolloth in the south.’97
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78.1.1. The main issues before the Land Claims Court (LCC) were, first, whether the
Richtersveld community met the requirement of section 2 (1) of the Land Restitution Act;
and second, whether the ‘Richtersveld community constituted a community or party of a
community dispossessed of a right in land after 19 June 1913 as a result of past racially
discriminatory laws or practices.’98 The community had claimed that it ‘was dispossessed of
ownership (under common law or indigenous law) or the right to exclusive and beneficial
occupation and use of the subject land including the exploitation of its natural resources.’99
78.1.2. The LCC held that the Richtersveld community met the requirement of
Section 2(1) of the Land Restitution Act and were dispossessed of their land after 19 June
1913 but they ‘failed to prove that this dispossession was the result of discriminatory laws
or practices.’100
78.1.3. On appeal to the Supreme Court of Appeal (SCA), the Court ‘found that the
Richtersveld community had been in exclusive possession of the whole of the Richtersveld,
including the subject land prior to and after its annexation by the Crown in 1847’ and held
that ‘the rights of the community to the land (including minerals and precious stones) were
akin to those held under common law ownership and that they constitute “customary
interest” as defined in the Act.’101 The SCA further held that ‘the manner in which the
Richtersveld community was dispossessed of the subject land amounted to racially
discriminatory practices as defined by the Act.’102
78.1.4. The appellants, Alexkor and the government of South Africa, on appeal to the
Constitutional Court contended that ‘any rights in the subject land which the Richtersveld
community might have held prior to the annexation of that land by the British Crown were
terminated by reason of such annexation.’103 Moreover, ‘in any event, the dispossession of
the subject land after 19 June 1913 was not the consequence of racially discriminatory laws
and practices.’104
Ibid., at para. 7.
Ibid.
100
Ibid., at para. 8.
101
Ibid., at para. 9.
102
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103
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104
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78.1.5. Seven questions were argued in appeal in the Constitutional Court but we
shall restrict ourselves to the most relevant for this report: ‘the natures of rights in the land
of the Richtersveld community prior to annexation’. 105 The Richtersveld community
contended that ‘its indigenous law ownership constituted a real right in land in indigenous
law or at the very least a “customary law interest” within the definition of a right in land.’106
78.1.6. The Court started by noting that:
The nature and content of the rights that the Richtersveld
community held in the subject land prior to annexation must be
determined by reference to indigenous law. That is the law which
governed its land rights. Those rights cannot be determined by
reference to common law. The Privy Council has held, and we
agree, that a dispute between indigenous people as to the right to
occupy a piece of land has to be determined according to
indigenous law “without importing English Conceptions of property
law.”107
78.1.7. The Court further noted that
While in the past indigenous law was seen through the
common law lens, it must be seen as an integral part of our
law. Like all law, it depends on its ultimate force and validity on
the constitution. Its validity must now be determined by
reference not to common law, but to the constitution.
78.1.8. The Court emphasized that to understand indigenous rights to land properly,
‘these rights must be considered in their own terms and not through the prism of the
common law.’108 The Court addressed the dangers of doing so. It noted that ‘[t]he dangers of
looking at indigenous law through a common law prism are obvious. The two systems of law
developed in different situations, under different cultures and in response to different
conditions.’ The Court buttress this assertion with the Privy Council’s observation in Amodu
Tijani v The Secretary, Southern Nigeria:
“Their Lordships make the preliminary observation that in interpreting
the native title to land, not only in Southern Nigeria, but other parts of
Ibid., at para. 18 (c).
Ibid., at para. 49.
107
Ibid., at para. 50.
108
Ibid., at para. 55.
105
106
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the British Empire, much caution is essential. There is a tendency,
operating at times unconsciously, to render that title conceptually in
terms which are appropriate only to systems which have grown up
under English law. But this tendency has to be held in check closely…
The title, such as it is, may not be that of the individual, as in this
country it nearly always is in some form, but may be that of a
community…. To ascertain how far this latter development of right has
progressed involves the study of the history of the particular
community and its usages in each case.”109
78.1.9. The Court concluded that that, ‘[t]he determination of the real character of
indigenous title to land therefore “involves the study of the history of a particular
community and its usages.” So does the determination of its content.’
78.1.10.

The Court held, inter alia, that
‘the real character of the title that the Richtersveld community
possessed in the subject land was a right of communal
ownership under indigenous law. The content of that right
included the right to exclusive occupation and use of the subject
land by the members of the community. The community had the
right to use its water, to use its land for grazing and hunting and
to exploit its natural resources, above and beneath the surface. It
follows therefore that prior to annexation the Richtersveld
Community had a right of ownership in the subject land under
indigenous law.’

79. Thus, the South African Constitutional Court explicitly recognises and affirms the
customary land tenure system of the indigenous communities of South Africa. It does not,
however, address the doctrine of terra nullius and how it continues to dictate land
ownership in South Africa.
80. A restoration of customary land tenure necessitates overturning the doctrine of
terra nullius, which, as discussed earlier, claims that lands that were not occupied in the
European sense of erecting houses on it, cultivating it, etc., were free for the taking by
European powers. The one precedent that has addressed the doctrine of terra nullius and
109

Ibid., at para. 56.
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most relevant to this report is the case of Mabo v The State of Queensland (No.2),110
hereinafter, the Mabo case. It is necessary to review both cases, i.e., Mabo No.1 and Mabo
No.2.
80.1.

In Mabo No. 1, i.e., Mabo & Another v State of Queensland (No.1)111, the

plaintiffs, members of the Mer indigenous community inhabiting the Mer Islands, also
known as Murray Islands by the colonial authorities, sought legal recognition and protection
of their traditional land rights which they claim to possess in and over the Mer Islands. They
claim that ‘since time immemorial, the Meriam people have continuously inhabited and
exclusively possessed the Torres Strait Islands of Mer (known as Murray), Dawar and Waier
and their surrounding seas, seabeds, fringing reefs.’112 In addition, they claimed that that
‘since time immemorial, they have maintained a system of laws, customs, traditions and
practices of their own for determining questions concerning ownership of, and dealing with,
land, seas, seabeds and reefs.’113
80.1.1. In response, the State of Queensland, while acknowledging that the Mer
Islands have been inhabited from time immemorial by people commonly known as the Mer
or Murray Islanders, denied that these people had lands rights to the lands they claim. It
then amended its defence, following the enactment of the Queensland Coast Islands
Declaratory Act, 1985, three years after the suit was instituted, which in effect,
retrospectively, tried to abolish native title rights, including the plaintiffs’ Mer community.
80.1.2. The plaintiffs objected to the State’s amended defence based on the 1985
Act and two main questions before the Australian High Court for determination were, first,
what effect, if any, did the Queensland Coast Islands Declaratory Act, 1985, have on the
plaintiffs’ interests in the land areas of the Mer or Murray Islands, and second, what
material inconsistency, if any, between the 1985 Act and provisions of sections 9 and 10 of
the Racial Discrimination Act, 1975.
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80.1.3. Counsel for the State of Queensland submitted that the 1985 Act ‘has the
effect that those rights which might have otherwise survived annexation in 1879 are
deemed not to have survived and, for purposes of 1985, never to have survived.’114
80.1.4. The Court held that on its true construction, the 1985 Act extinguished all the
traditional legal rights in or over the Mer or Murray Islands, which would otherwise have
survived annexation and confirms all rights in or over the Mer or Murray Island which were
purportedly disposed of under Crown lands legislation after annexation.115 In other words,
the 1985 Act ‘extinguishes all legal rights which take their origin from native law and custom
while confirming all legal rights which take their origin from the relevant statutory law of
Queensland, namely, Crown lands legislation.’116
80.1.5. On whether there was any material inconsistence between the 1985 Act and
sections 9 and 10 of the Racial Discrimination Act 1975, the Court found material
inconsistency between the 1985 Act and the Racial Discrimination Act 1975 because the
1985 Act extinguished the rights of Meriam people in and over the Murray Island while
preserving the rights of other peoples. It held, among others, that
By extinguishing the traditional legal rights vested in the Meriam people,
the 1985 Act abrogated the immunity of the Meriam people from arbitrary
deprivation of their legal rights in and over the Murray Islands. The Act
thus impaired their human rights while leaving unimpaired the
corresponding human rights of those whose rights in and over the Murray
Islands did not take their origin from the laws and customs of the Meriam
people. If we accord to the traditional rights of the Meriam people the
status of recognised legal rights under Queensland law, the 1985 Act has
the effect of precluding the Meriam people from enjoying some, if not all,
of their legal rights in and over the Murray Islands while leaving all other
persons unaffected in the enjoyment of their legal rights in and over the
Murray Islands.117
80.1.6. The Court held that attempts to extinguish the traditional legal rights of the
Meriam people in and over the Murray Islands by the 1985 Act is ‘undone’ by section 10 (1)
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of the Racial Discrimination Act, 1975. In other words, the 1985 Act’s attempts to
extinguish the rights of the Meriam people in the land of the Murray Islands is void under
section 10(1) of the Racial Discrimination Act, 1975.
80.2. In Mabo No.2, i.e., Mabo v The State of Queensland (No.2), Australia’s High Court
had to address one of the key legal issues that the parties agreed not to be addressed by
court, in Mabo No.1, namely, whether the annexation of the Murray Island in 1 August 1879
vested in the Crown absolute ownership of, legal possession of, and exclusive power to
confer title to all the land in the Murray Islands.118
80.2.1.

The State of Queensland argued in effect that the annexation of the Murray

Island had vested in the Crown absolute ownership, legal possession of, and exclusive power
to confer title to, all land in the Murray Island.’ In other words, the Queen of England ‘took
the land occupied by the Meriam people on 1 August 1879 without them knowing of the
expropriation’ and ‘they were no longer entitled with the consent of the Crown to continue
occupying the land they had occupied for centuries.’119
80.2.2.

The defendant’s arguments were based on the doctrine of exclusive

crown ownership which posits that ‘when the crown assumed sovereignty over an
Australian colony, it became the universal and absolute beneficial owner of all the land
therein.’ The Court called into question this proposition:
If the conclusion at which Stephen C.J. arrived in Attorney-General v
Brown be right, the interest of indigenous inhabitants in the colonial
land were extinguished so soon as the British subjects settled in a
colony, though the indigenous inhabitants had neither ceded their
lands to the Crown nor suffered them to be taken as the spoils of
conquest. According to the cases, the common law itself took from
indigenous inhabitants any rights to occupy their traditional land,
exposed them to deprivation of the religious, cultural and economic
sustenance which the land provides, vested the land effectively in the
control of the imperial authorities without any right to compensation
and made the indigenous inhabitants intruders in their own homes and
mendicants for a place to live. Judged by any civilized standard, such a
118
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law is unjust and its claim to be part of the common law to be applied
in contemporary Australia must be question.120
80.2.3. The Court, having rejected the doctrine of exclusive Crown ownership of land
in colonies for being unjust, turned to consider ‘whether by the common law’ of Australia,
‘the rights and interests of the Meriam people today are to be determined on the footing
that their ancestors lost the traditional rights and interests in the land of Murray Islands on
1 August 1879.’121
80.2.4. In answering this question the Court, reviewed at length, the various
theories and doctrines used to justify the expropriation of foreign land by European powers,
including the doctrine of terra nullius and the justification for the application of the theory
of terra nullius to inhabited territory 122 and the common law doctrine that sovereign
acquired absolute beneficial ownership of all land in the colonies.123
80.2.4.1. The Court, noted that ‘[i]nternational law recognized conquest,
cession, and occupation of territory that was terra nullius as three of the effective ways of
acquiring sovereignty.’124 The Court further observed that the European nations parcelled
out territories newly ‘discovered’ amongst themselves and ‘[t]o these territories the
European colonial nations applied the doctrine relating to the acquisition of territory that
was terra nullius’ and ‘recognized the sovereignty of the respective European nations over
the territory of “backward peoples” and by State practice, permitted the acquisition of
sovereignty of such territory by occupation rather than by conquest.’125
80.2.4.2.

The Court examined some of the justifications for the application of

the theory of terra nullius to inhabited lands or territory but focused on the justification that
the ‘new territories could be claimed by occupation if the land were uncultivated, for
Europeans had a right to brings lands in to production if they were left uncultivated by the
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indigenous inhabitants.’ 126 This, the Court noted, was an expanded version of Vattel’s
original conceptualisation of terra nullius to constitute only uninhabited territory or lands.127
80.2.4.3. The Court further observed that the expanded theory of terra nullius
was further buttressed with another theory, namely that the indigenous inhabitants of the
territories expropriated were backwards or barbarians or ‘so low on the scale of social
organization’ to deny them their proprietary rights in the lands they have inhabited for
millennia:
As the indigenous inhabitants of a settled colony were regarded “low in
the scale of social organization”, they and their occupancy of colonial
land were ignored in considering the title to land in a settled colony.
Ignoring those rights and interests, the Crown’s sovereignty over a
territory which had been acquired under the enlarged notion of terra
nullius was equated with the Crown’s ownership of the lands therein,
because, as Stephen C.J. said, there was “no other proprietor of such
lands.128
80.2.4.4. The Court rejected this theory because it was based on discrimination
and denigration of the indigenous inhabitants:
The theory that the indigenous inhabitants of a “settled” colony had no
proprietary interest in the land thus depended on discriminatory
denigration of the indigenous inhabitants, their social organization and
customs. As the basis of the theory is false in fact and unacceptable in
our society, there is a choice of legal principle to be made in this case.
This Court can either apply the existing authorities and proceed to
inquire whether the Meriam people are higher “in the scale of social
organization” than the Australian Aborigines whose claims were “utterly
disregarded” by existing authorities or the Court can overrule existing
authorities, discarding the distinction between inhabited colonies that
were terra nullius and those which were not.129
80.2.4.5. The Court, approvingly adopting the dictum of Judge Ammoun, Vice
President of the International Court of Justice (ICJ) in the Western Sahara Case, ‘that “the
concept of terra nullius, employed at all periods, to the brink of the twentieth century, to
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justify conquest and colonization, stands condemned’, concludes that the theory of terra
nullius no ‘longer commands general support’.130
80.2.5. The Court also rejected the common law doctrine that the sovereign or
Crown acquired absolute beneficial ownership of all land in the inhabited territories by
indigenous peoples either because there is allegedly “no other proprietor” or ‘all land in the
colony is the patrimony of the nation’:
It was by fastening on the notion that a settled colony was terra nullius
that it was possible to predicate of the Crown the acquisition of land in
a colony already occupied by indigenous inhabitants. It was only the
hypothesis that there was nobody in occupation that it could be said
that the Crown was the owner because there was no other. If that
hypothesis is rejected, the notion that sovereignty carried ownership
in its wake must be rejected too.131
80.3.

After a thorough review of the various theoretical and doctrinal justifications

for expropriating the lands inhabited by non-Europeans in the territories they occupied, and
especially the Meriam people, the Court held, among others, that:
the Meriam people are entitled as against the whole world to
possession, occupation, use and enjoyment of the island of Mer except
for the parcel of land leased to the Trustees o the Australian Board of
Missions and those parcels of land (if any) which have validly
appropriated for use for administrative purposes the use of which is
inconsistent with the continued enjoyment of the rights and privileges
of the Meriam people under native title.
80.4.

The implication of this holding is that the Court overturns the centuries old

theory of terra nullius and recognises the title of the Meriam people to the lands they have
inhabited for centuries.
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6
6.1
81.

CONCLUSIONS AND RECOMMENDATIONS
Conclusion
First, customary land tenure as practiced by indigenous peoples is recognised by

international legal precedents created by regional human rights and economic community
courts as an autonomous form of land ownership and use whose validity derives from the
law and customs of the respective indigenous communities. These courts also recognise that
customary land tenure can give rise to both individual and collective property rights which
are protected by the respective regional human rights instruments and, in some cases, the
constitutions of respective countries. Furthermore, these precedents affirm the obligations
of States to recognise and protect the customary land tenure rights of the indigenous
communities in their territories, including the obligation to delimit, demarcate, and register
the lands of the indigenous peoples and provide effective remedies in law so that
indigenous peoples can vindicate their rights to their lands when violated.
81.1.

There are also specific international treaties that guarantee the right to

customary land tenure of indigenous peoples. In addition to specific international treaties,
certain provisions of international human rights instruments, such as the African Charter on
Human and Peoples Rights and the International Covenant on Civil and Political Rights, can
be interpreted to extend protection to customary land tenure rights for any given
community in Sub-Saharan African, including the Acholi community in northern Uganda.
81.2.

The character and status of customary land tenure in international law,

however, remains inferior and distorted. International law, especially through the doctrine
of terra nullius, facilitated colonialism and created the fiction that indigenous inhabitants
did not possess proprietary interests in the lands they lived in for centuries. This in turn
allowed the imposition of colonial laws and legal system on the territory of the communities
and systematically eroded and, in some contexts, explicitly outlawed or denied the
existence of the customs and laws of the inhabitants.
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81.3.

The major shortcoming of the international legal precedents on customary

land tenure rights and specific treaties on indigenous and tribal peoples is that they
exclusively focus on indigenous and tribal peoples. Other communities, not technically
indigenous and tribal peoples, such as many of the communities in Uganda, such as the
Acholi, may not be directly covered by these precedents, save those of general human rights
instruments.
81.4.

Despite this major flaw, however, the ideas generated by these precedents

provides useful roadmaps that may be innovatively deployed to make the case for
advancing the protection of the customary land tenure rights of communities such as the
Acholi of northern Uganda.
82.

Second, some African countries, including Uganda, recognise customary land tenure

and have taken steps to protect it in both their constitutions and land legislation. These
laws, however, entrench the colonial distortions of customary land tenure and law and
perpetuate the doctrine of terra nullius and certain common law doctrines that denied
indigenous inhabitants proprietary interests in the land they inhabited based on
‘discriminatory denigration of the indigenous inhabitants, their social organization, and
custom.’
82.1.

In some of the court cases, especially in Uganda, both courts and lawyers fail

to grasp that customary land tenure and title are not a creature of statute or the English
common law. Thus, they confuse or conflate ownership and occupation as understood in
English common law and property law with the authentic understanding of these concepts
by the specific indigenous communities.
6.2
83.

Recommendations
In the light of the review of international legal precedents on customary land tenure

rights, the nature and status of customary land tenure in international and domestic law,
and doctrinal work of scholars, four main recommendations are suggested:
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84.

First, amend Article 237 of the Constitution of Uganda 1995 and sections 1, 3, and 27

of the Land Act, 1998, as amended, to:
84.1. provide that customary land tenure in is an intergenerational asset amongst
certain communities of Uganda that is managed at different levels of social
organisation within each community;
84.2. provide that customary land tenure is based on a notion of ancestral ties
between the land and person who was born there and remains attached there
and must one day return to the land to be united with his or her ancestors; this
link is the basis of title and ownership of the land; thus, there should be explicit
provision in the law that customary land tenure of the various communities of
Uganda is not created by grant nor is it a common law tenure;
84.3. provide that customary land tenure is equal in status, validity, and weight to
other forms of land tenure, even if it is not registered; for centuries, European
colonial powers and their intellectuals crafted the fiction that indigenous
inhabitants in the territories they expropriated had neither proprietary interest
in the land they inhabited nor any law regulating access to and ownership of land
akin to their own;
84.4. provide that customary land tenure can give raise to individual and collective
property rights capable of protection by Article 26 of the Constitution on the
right to property;
84.5. vest management of land in the traditional three-tier community mechanism
comprising the family, the clan, and the community; this tested and resilient
mechanism should be protected and not denigrated; imposition of new
administrative structures outside these three levels of social organisation in each
community will only undermine the institution of customary land tenure and law;
84.6. provide that the customary law of the various communities is an original and
independent source of norms within the Ugandan legal system because the
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customary law of the various communities in Uganda rare not static; they are
‘living’ and organic and observed by the people who created it;
84.6.1. the colonial powers denigrated African custom on the basis that it was
repugnant to their civilisation. Western scholarship is replete with
accusations against community customs, many of which they misunderstood
or criticised from the perspective of their own culture and world view;
84.6.2. Sadly, African elite have bought into the denigration of their own cultures
and enacted constitutions that place undue restrictions on African laws and
custom. Whatever justifications and doctrines were used by the colonial
powers to refuse to recognise our laws, customs, and rights in land, unjust
and discriminatory doctrines denigrating our value systems should no longer
be accepted.
84.7. provide for the survey, delimitation, and demarcation of customary land of the
various communities of Uganda. This will enhance the recognition of the land of
each community and protect against land grabbing. Registration and certificates
of ownership should not be made mandatory; nor should there be fixed dates or
deadlines for communities to survey and demarcate their lands;
84.8. provide for protection against arbitrary compulsory acquisition of land owned by
communities under their customs and laws. Where a given community’s land is
needed for legitimate public interest projects, provision should be made for prior
consultation and informed consent without intimidation of any kind by the
authorities.
85.

Second, train Ugandan judges and lawyers on the authentic nature and content of

customary land tenure to eliminate the continued treatment of customary tenure as an
inferior form of ownership and end confusing it with common law notions of ownership and
occupation.
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86.

Third, enact specific legislation, e.g., a Land Restitution Act, to overturn and

eradicate the doctrine of terra nullius which continues to influence the approach to dealing
with customary land tenure in Uganda. This legislation should explicitly recognise the
proprietary character of customary land ownership on its own right. This will rectify the
injustice that customary communities have suffered for over a century when the colonial
powers deliberately refused to recognise the proprietary character of African communal
land ownership.
87.

Fourth, there is urgent need for Ugandan scholars to undertake research on

customary law and tenure in Uganda and close the current gap and paucity of authoritative
works on this critical area.
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